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The chief English authority in which the question has been The theory
considered is Monro (George) Ltd, v'^American Cyanamid and™*™*^
Chemical Corporation.1	^"	"" Court of
Appeal
•- The plaintiffs alleged that the defendants were liable in negligence
for selling a substance to them in New York without giving a warning
of its dangerous qualities. The substance having been shipped to Eng-
land, the plaintiffs became liable in damages to a farmer in England
who had suffered injury by its use upon his farm.
The question to be decided by the Court of Appeal was whether
leave should be granted to the plaintiffs, under Order 11, Rule
j (ee) of the Rules of the Supreme Court^2 to serve notice
of the writ upon the defendants in New York. This depended
inter alia upon whether the action was founded on a tort com-
mitted in England. It was held that in any event the affidavit
put in by the plaintiffs was so defective that this was not a case
where the court, in its discretion, should permit service in New
York. The identification of the locus delicti^ therefore, was not
strictly necessary, but nevertheless two of the Lords Justices
expressed their opinions upon the matter and subscribed in
effect to the first theory given above—the theory of the place of
acting. Du Parcq L.J. said that the question to be asked in
connexion with Order 11 was: *Wh^re was the wrongful act,
'from which the damage flows, in fact done? '£he question is
was^l!F^jnage"siiffered, even though Samage may
t)e the gist of the action.3 Goddard L J., however, attempted
a deeper analysis of the problem. He said:
'I find it of some assistance in coming to a conclusion in this case to
analyse in my own mind what exactly is the cause of action and the
right of action, which are two different things. The action is one of
that class which is known as an action on the case, akin to an action of
deceit. In an action on the case, the cause of action is the wrongful act
or default of the defendant. The right to bring the action depends on
the happening of damage to the plaintiff. Here the alleged tort which
was committed was a wrongful act or default. It was the sale of what
was said to be a dangerous article without warning as to its nature.
That act was committed in America, not in this country.'4
It is submitted with respect that there is no such distinction.
'Cause of action', in the words of Parke B.> 'means all those
things necessary to give a right of action/5 It is the entire set
1 [1944] I K.B. 432.	2 Supra, p. 116.
3 At p. 441.	* At p. 439.
5 Hemaman v. Smith (1855), ro Ex. 655, 666.

